Summary
Introduction
As it has been underlined by the European Commission, "an efficient and effectively enforced intellectual property infrastructure is necessary to ensure the stimulation of investment in innovation and to avoid commercial-scale intellectual property rights infringements that result in economic harm". 1 Certainly, adequate enforcement is also * Xavier Seuba is Senior Lecturer at CEIPI; Christophe Geiger is Professor of law, Director General and Director of Research Department of the CEIPI; Linhua Lu is Doctoral Student and member of the Research Department at CEIPI. This text was sent to the European Commission on 11 May 2016. 2 An actor fulfilling a central role in relation to enforcement is the judiciary. Judicial enforcement transforms substantive protection into reality and, equally important, places intellectual property legislation in connection with the norms integrating the broader legal framework to which they belong.
Four out of the five surveys developed by the European Commission in the context of the public consultation on the evaluation and modernisation of the legal framework for the enforcement of intellectual property rights contain a specific sub-section devoted to specialized courts. 3 In those surveys, right holders, members of the judiciary, members of the legal profession, states, public authorities, citizens, consumers and civil society are asked about the existence in their countries of courts, courts' chambers or judges specialized in intellectual property matters, about their experience with specialized courts, and also about whether legal action at a court specialized in intellectual property provides an added value compared to legal actions at other courts.
CEIPI has significant experience in dealing with the interface between the judiciary and intellectual property. In recent years, CEIPI has organized thematic conferences touching upon specific intellectual property courts and the relationship between the judiciary and intellectual property 4 , has set up tailor-made courses for the judicial profession 5 and also concerning litigation 6 , and has produced as well several publications relating to courts and intellectual property. Moreover, CEIPI professors have both designed and taught training programs addressed to the judiciary and organised either by national judicial authorities or international organizations.
As an illustration, a recent publication in the framework of the CEIPI/ICTSD series on Global Perspectives and Challenges for the Intellectual Property System addresses the interface between the judiciary and intellectual property. 7 In that volume, authors analyse the www.ceipi.edu/uploads/media/Civil_enforcement_of_intellectual_property_rights_final_02.pdf (accessed April 2016). 2 Many references are found in the EU Enforcement Directive in that regard. For instance, according to the Directive, the protection of intellectual property should "allow the widest possible dissemination of works, ideas and new knowhow" and "should not hamper freedom of expression, the free movement of information". advantages and disadvantages of setting up specialized intellectual property courts. In that publication, the lead article by Professor Jacques de Werra addressing this question is accompanied by analysis made by renowned experts of the situation in four countries (Brazil, India, China and Uganda). 8 The responses provided therein may help answering the second question posed by the Commission, namely whether legal action at a court specialized in intellectual property matters provide an added value compared to legal actions at other courts.
Advantages and disadvantages of specialization
Even if specialization may contribute to improving the management and enforcement of intellectual property, it should not be confused with setting up bodies exclusively devoted to the adjudication of intellectual property disputes. While specialist courts are probably the paramount example of specialization, they are by no means the sole example, and not even the most important one. In practice, other mechanisms enhancing specialization are easier to implement and represent the first step toward deeper specialization. In this sense, concentration of cases in some courts 9 or by certain judges is an optimal way to initially respond to the complexities of intellectual property litigation. This may entail creating specialist intellectual property benches within regular courts or just informally assigning intellectual property cases to selected judges. Other measures along this line would be providing adequate and continuous training to judges, ensuring that magistrates remain in office for a certain period of time, and setting up appropriate eligibility criteria so that judges familiar with intellectual property law 10 and with expertise in technical areas are appointed.
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The diversity of specialized intellectual property tribunals is notable. 12 These courts may have jurisdiction over disputes related to all intellectual property rights 13 or simply with respect to certain intellectual property categories. In the European Union, specialized dispute settlement bodies already exist, in fact, for patents, trademarks, copyrights, and even plant varieties. 14 Whether with respect to all intellectual property categories or merely regarding a specific category, intellectual property courts may have jurisdiction over either all types of disputes or just specific intellectual property litigation. For instance, some patent specialist courts may rule only on the validity of patents, while other courts may decide both on infringement and validity disputes 15 Further, some judicial bodies with the primary mission to judge intellectual property disputes are first instance courts; others are second instance courts; still others are fully fledged tribunals, capable of deciding not only on first instance cases, but also on appeals. 16 Finally, but without being exhaustive, while most specialized courts decide only on civil and border enforcement disputes, 17 other courts may also rule on criminal matters related to intellectual property infringement. 18 As it has been convincingly argued, how advantageous or necessary it is to establish specialized IP courts in a given jurisdiction depends on a number of factors that go beyond intellectual property. Rather, the decision to set up specialized judicial bodies should take into account more general factors, including economics, the legal system and societal characteristics of the country. 19 National legal traditions, human resources considerations, the level of industrial development and the more diffuse stance of the country with respect to the function and optimal level of protection of intellectual property are factors that help understanding the different forms and outcomes of judicial specialization.
Advantages of judicial specialization in the area of intellectual property can be summarised in the improvement of the quality of justice and the capacity to respond to the dynamic development of intellectual property law, the enhanced efficiency of the proceedings in terms of time and cost, the increased consistency and uniformity of jurisprudence, and the reduction of forum shopping. 20 Hence, efficiency, accuracy and uniformity are commonly depicted as the main benefits arising from specialization. 21 Certainly, these advantages cannot 14 Such as -to mention some-the Boards of Appeal of the Community Plant Variety Office, the Boards of Appeal of the European Union Intellectual Property Office, or the Unified Patent Court. For a list of specialized intellectual property courts of European Union member states, see reference above in footnote 12. 15 The Unified Patent Court is a good example of a court deciding both on validity and infringement, whereas the German Federal Patent court has exclusive competence to hear nullity actions. The system to litigate patents followed by a country, which can be a dual or a single system, can heavily influence the setting up of specialist courts. In this regard, many countries with a dual system have created specialist patent courts. This is at least the case of Germany, Russia, Japan, Portugal and Republic of Korea. From this cannot be inferred, however, that only countries with dual systems promote specialization. On the contrary, countries following a single system to decide on infringement and validity have also created specialized intellectual property courts, this being for always be observed and their intensity may vary from institution to institution, from country to country and in each specific area of intellectual property litigation. In relation to quality, it has been claimed that the particular nature of certain fields of law calls for the establishment of specialized judicial institutions.
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A number of disadvantages of specialization are usually mentioned. These disadvantages include the costs of establishing and operating an intellectual property court, the political or economic influences that the court might receive and the possibility of developing a too narrow vision of the legal system. 23 In this last respect, it is commonly held that specialized courts may be excessively focused on intellectual property aspects of disputes, thus not fully taking into account the broader legal and policy framework that surrounds intellectual property controversies.
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Specialization and the relationship with the broader legal order
New institutional and legal developments in the European context permit reflecting about specialization and the interface between intellectual property and other legal branches. In particular, the setting up of the Unified Patent Court (UPC) has been preceded and followed by numerous comments and speculation relating to the relation between this Court and the European Court of Justice 25 . At the same time, the close connections between patent law and other branches of the law, such as competition law and human rights law, have prompted reflection on how judges of the new court should address that interface 26 .
the author names the quality of decisions, efficiency and uniformity in law as the "neutral virtues" of specialization, but considers that there is no evidence showing that specialization will enhance these virtues. Admittedly, the role of the Court of Justice has been limited in the new judicial system, at least on paper. As the aim behind the UPC was the creation of a specialized jurisdiction to deal with the particularities of patent law and to insure legal certainty, concerns were expressed by some potential users of the system that the inclusion of substantive law provisions into the Draft Regulation 1257/2012 would imply too much control by the CJEU as a non-specialized court. As a result, it was decided to remove these provisions from the Draft Regulation and to include similar clauses into the UPC Agreement, limiting the involvement of the CJEU. Moreover, in the new regime, the Court has not been awarded an appellate function and will thus only be able to be active when it is asked through preliminary rulings 27 .
However, having in mind the "conquering spirit" of its past jurisprudence, it is not sure that the CJEU will stay in the limited function assigned by the UPC Agreement. Notably, as stated in the Preamble of the latter, the Unified Patent Court will have to "respect and apply Union law" and to cooperate with the CJEU "by relying on the latter's case law and by requesting preliminary rulings". 28 Moreover, the close connections between patent law and other branches of the law, such as competition law and human rights law, will necessitate a thorough reflection on how judges of the new court should address that interface secure that the application of specialized IP legislation by courts complies with the very core values of the European legal order 29 .
More broadly, a possible response to avoid the aforementioned narrow vision that specialized courts may develop consists in strengthening intellectual property training. Judicial training should dig into the specificities and complexities of intellectual property law, take into consideration the specificities and professional background of the judges in charge of adjudication, and bring also into consideration the equally important relations between intellectual property law and other legal regimes.
Take for instance the case of the Unified Patent Court. Article 20 of the Agreement setting up the new court affirms that "the Court shall apply Union law in its entirety and shall respect its primacy". How the jurisprudence of Court will integrate European Union law is of paramount importance both for the Court and for the European patent system as a whole. The greater the knowledge of EU law the judges have, the more robust and credible the new Court will be. Hence, both to fulfil the mandate set forth in the Agreement to apply EU law and to avoid the aforementioned narrow vision, appropriate training and assistance on EU law should be offered to judges. Magistrates integrating the Unified Patent Court will be great patent specialists, but may not be necessarily familiar with relevant specificities of EU law in key areas such as competition law and human rights law.
The growing relevance of technical and scientific data in contemporary patent litigation makes things more complex for judges. Among the prominent characteristics of the Unified Patent Court, there is the presence of technically qualified judges or, simply put, judges that mandatorily have a scientific or technical background. 30 The large majority of the technical judges of the Unified Patent Court will most likely be part-time judges, at least at the beginning. These judges will have an active professional life, probably in the private sector, and will be also called from time to time to serve in cases falling within their area of expertise. This double affiliation may raise issues of conflicts of interest. These issues are, however, not new. The Swiss Federal Patent Court has been addressing similar challenges since 2012, when it was set up. In order to manage conflicts of interests, it is important to develop normative guidance for judges 31 and also training them on how to address conflicts of interest.
Conclusion
Specialization in intellectual property adjudication is fostered through numerous measures, namely providing training to judges, ensuring that magistrates remain in office for a certain period of time, laying down appropriate eligibility criteria, and setting up intellectual property courts.
In case it is decided to set up a specialist intellectual property court, it must be taken into consideration the notable diversity of specialized intellectual property tribunals. What type of court, who will integrate it, and what the scope of the court will be, are among the questions to be decided.
When facing these questions states must bear in mind that advantages of judicial specialization depend on factors that go beyond intellectual property and include economics, the legal system, societal characteristics, legal, traditions, human resources, the level of industrial development, and the stance of the country with respect to the function and optimal level of protection of intellectual property.
Efficiency, accuracy and uniformity are commonly depicted as the main benefits arising from specialization. By contrast, higher costs, potential political or economic influences, and the development of a too narrow vision, are commonly targeted as main challenges. Some of the benefits of specialization can be enhanced and some of the problems can be reduced by means of judicial training. In particular, judicial training may facilitate the
